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requirement to authorize a use of property does not, in and of itself, constitute a taking

(United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121, 126-127.) The

cases cited by Petitioner do not hold otherwise'

E.P o

Action

petitioner has forfeited or waived the following claims asserted in its First

Amended Petition:

. Third cause of action for declaratory relief based on alleged

violations of due process and equal protection, and allegation that the

Project is arbitrary and capricious (FAP, flfl 8, 184'205,2a7-50);

. Fourth cause of action for writ of mandate and declaratory relief

based on alleged violation of Government code 65008 for

inconsistency with General Plan (FAP, flfl 9, 206-26,251-5$;

. Fifth cause of action for writ of mandate and declaratory relief based

on alleged violation of the williamson Act (FAP, n19,255-62);

. Sixth cause of action for writ of mandate and declaratory relief based

on alleged violation of sMARA (FAP, flfl 10, 227-30,263-70).

petitioner has failed to mention, let alone develop, any of these claims in its opening brief

and has therefore waived or forfeited them. (Holden, supre,43 Cal.App.5th at p' 887')

IV

CONCLUSION

Based on the foregoing, Petitioner should be denied all relief, and judgment should

be entered in favor of the CountY.

TIFFANY N. NORTH
County Counsel, CountY of Ventura

August 2,2021 By Foa*r:/zzu' S. /-Z),
FRANCHESCA S. VERDIN
Assistant CountY Counsel

Attorneys for Respondent County of Ventura
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COUNTY OFVENTURA 'S MEMORANDUM OF POINTS AND AUTHORITIES

Dated:

IN OPPOSITION TO FIRST AMENDED PETITION







Verdin, Franchesca

From:
Sent:
to:
Cc:

Subject:

EXHIBIT 1

Barnes, Jeffrey
Wednesday, MaY 22,2019 10:22 AM

Hinks, Mati; Samimi, Seena Max; breznik@jmbm.com; nbrower@jmbm'com

Buehner, Charmaine; Verdin, Franchesca

Meet and Confer Re COLAB Civil Rights Ctaim

Hello Gentlemen:

This message is sent pursuant to Code of Civil Procedure section 430.41, requiring a demurrinq patty. to meet

and confer with the pirry who {iled the pleading that is subject to demurrer for the purpose of determining

whether an agreement can be reached that would resolve tlie objections tobe r1is9d in the demurrer. The

County of VJntura (..County") objects on the following grounds to the fifth and third causes of action in

COLAB,s petition purporting to assert a civil rights claim pursuant to 42 U.S.C. section 1983, and seeking

related declaratory relief:

Regulatory Takings Claim

The regulatory takings claim fails as a matter of law because petitioner lacks standing, the claim is not ripe, and

insufficient facts are?lllged to state the claim. In order to asiert a regulatory takings claim, the-plaintiff must

show ownership of the giu:.riproperty interest at the time the property was_allegedly taken without-just

compensati on. (First Engtish Evangelicil Lutheran church oiotiraou v. Los Angeles cty" cal. (1987) 482

U.S. 304, 315.) petitionJr does notiltege i";; pr9P9ry dllgedly taking by enactment of the Ordinance' The

claim is not ripe because it impermissibly seeks a judiciaf declaration that an unconstitutional taking has

occurred in the abstract. The court cu*otlogically determine whether the ordinance's regulations-have gone

..too far,,pursuant to- ienn central until il;t"huurircn apnljed to a plaintiff s specific property' This "final

decision,,ripeness requirement ir.rp".iuiii g;;;r to ti; ordinance because its applicability and regulations

vary widely depending upon the ri^ *Jlo.,ition of a parc9.l, type andexact location of proposed development'

and the resutts 
"r 

*v ?piri;;i; ;rt*ini"g pt".*s. iti aoaition, insufficient facts are alleged to state the claim

because the only ordinance provision speJificatty allegedro constitute a taking - the cwPA compact sighting

provision - at most requires a property o*", to tbtaii a discretionary permit. However, a public agency's

imposition of a permitting requirement to authorize a use of property does not, in and of itself, constitute a

taking. ((Jnited states v.-Rivirside Bayview Homes, frc' (1985) 474 U'S' 121' 126'127 ')

Procedural Due Process Claim

The prooedural due process claim fails as a matter of law because the county's adoption of the ordinance is a

legislative matter tnit does not implicate constitutional due process rights. (3o toi u. city of Bainbridge Island

(9th cir. 20t2)683 i'.jJ 1051, rce}i Ho;; v. county of veitura (1979)24 cal3d 605, 612; san Francisco

Tomorrow v, city & cty. of san Francisco(2ol4) izt.'c*.epp.4th 4gg, 526-527.) In addition, the argument

that the ordinance,s surface water r.utur" prouision violates piocedural due process rights is no|1ry_tecause

the claim does not arise from an adjudiJilr ptorcs, petitioner has not alleged to possess a protected property

interest implicated by the provision, uno ur"au.e ttre surface water provision, if and when applied, could not

deprive a property ;*rr; if a protect.a prop.rry interest since land within a mapped surface water feature

merely has the potential to be subject to I discritionary permitting requirement (i.e., the provision will not, in

-J oiitt.tf, deprive an owner of a protected properly interest')

Equal Piotection Claim



EXHIBIT 1

The equal protection claim fails as a matter of law because the County has articulated a rational basis for the

Ordinance, and its constituent overlay zones, thereby ending the constitutional inquiry under the applicable

rational basis standard of review. (Wal-Mart Stores, Inc, v. City of Turlock (E.D. Cal. 2006) 483 F' SuPp'

2d987,1004.)

"Vested Rights" Claim

Although the petition alleges the ordinance violates "vested rights," it s_t1t:s no facts whatsoever to describe, let

alone supporr, this claim. (Breneric Assocs. v. city of D9r uai (tggs) 69 cal.App.4th 166, 180 r'A plaintiff

seeking recovery *a.t t+j rj.s.c.] section 1983 must plead more than constitutional 'buzzwords' to suryive

demuner.,,) petitioner likes lacks standing to assert thii type of claim, and the claim would not be ripe'

Meet and Confer ProPosal

Code of Civil procedure section 430.41, subdivision (a)(2), requires the parties to meet and confer at least five

days before the date the responsive pleading is due. 'ih. county's responsive.pleading to the petition's civil

rights causes of action is due on May lt-,i6tg (i.e.,30 days from the May 1 date of personal service)' we are

available to meet and confer by telephone any time today, tomonow or Friday. Although next Tuesday is only

four days before the county,s responsiv. pr.uoing is dui, we feel it would also be reasonable to meet and

confer on that day, if mor. .onurni"nt rot'vou, riir. tuonaay is a holiday. Please let me know at your earliest

convenience when you are available to meet and confer by teleconference'

Regards,
Jeff

2



EXHIBIT 2

Verdin, Franchesca

From:
Sent:
to:
Cc:

Samimi, Seena Max <SXS@JMBM'com>

Friday, MaY 31, 2019 11:25 AM
gurnur, teffrey; Hinks, Matt; Reznik, Benjamin M'; Brower' Neill

Buehner, Charmaine; Verdin, Franchesca

lExternall RE: Meet and Confer Re COLAB Civil Rights Claim
Subject:

ramed telYnd lmaOTN ickcle DOI otn d,usio or expectks icit oonks tf suspat inse ilma ncoN Thi 5oCAUTI
m .Man @ventura.org.agertorward Spfo

whire we disagree with certain of the issues you raise berow, -c:ut 
intends to file and serve an amended petition that

wi* narrow the issues in dispute at the pread;;;&.. we befieve that it makes most sense to do so after the June 1J''

2019 cMc, so that we have the benefit ot unoJrit.idrng how tr're:"0e. intends-to g.::.1*,,n the non-writ causes of

action. we propose June 2r. (10 days ,tt", ttir-Ovrlt urir,u oate uy *-i'ti.t'r couag wiil fire its amended petition'

Dear Jeff,

Best,

s5

This e-mall message and any attachments are confidential and may be attorney'client privile8ed' Dlsseminatlon' distribution or copylng of this message or

attachmeilts without ProPer authorlzatlon ls strictly prohibited' lf you are nol the intended reciplent, please notify JMBM lmm€diately by telephone or by e-mail,

and permanentlY delete the orlglnal, and destroY all coples. of thlr message and all attachments. For further information' please vlsit JMBM.com'

Seena Max Samlml I AttorneY at Law

Jeffer Mangels Butler & Mltchell LLP I JMBM

lg00AvenueoftheStars,TthFloor'LosAngeles'cA90067
D; (31.0) 78s-5344 | M: (310) 972-1318 | Er SSamimi@IMBM'com

From: Samimi, Seena Max

i:$J:::i:['$':,:*,il.1T;::;[n,u"'o'r>; Hinks' Matt <MH2@rMBM'com>; Reznik' Beniamin M'

;ing[ru;:r;,::".H:,["il'":f,"$iT,H,:lili,,o,r', Verdin, Franchesca <Franchesca.Verdin@ventura'ors>

Subiect: RE: Meet and Confer Re COLAB Civil Rights Claim

Thanks Jeff. That sounds good, please circulate a stipulation for our review'

Also, June'4 at 10:00 a.m. works. Please let me know if you wlll clrculate a dial-in' or if I should do so'

1

.J ivlti\rl 1,.'J',' li r''.;l;:i:

F-1 r:i,:.,t ''i i:.1:r'I
il. tt . tt



EXHIBIT 2
Best,

ss

This e-mall message and any attachments are confldentlal and may be attorney'cllent privlleged' Dissemlnation, disftibution or copylng of this message or

attachments without proper authorizatron is strlctly prohibrted. rl you are not th€ intended reciplent, please notify JMBM lmmedlately by telephone or by e-mail'

and permanently delete the orl6inal, and de5troy all copie5, of this message and all atlachme nt5. For further lnformation, plesse viglt JMBM.com.

From : Barnes, Jeff rey <Jeff rev. Ba rnesl@ventu ra'o rR>

Sent: Thursday, MaY 23,?:}tg 4:57 PM

To: Samimi, seena Max <sXs@JMBM.com>; Hinks, Matt <MH2@JMBM'com>; Reznik', BenJamin M'

<BMB@JM BM.com>; Brower, Neill cnb4 @J M BM,coJn>

cc: Buehner, charmaine <charmainq"!uehner@ventura.qre>; Verdin, Franchesca <Frant

SubJect: RE: Meet and Confer Re COLAB Civil Rights Claim

Hello Seena:

Thanks for your response. your pran sounds reasonabre. we wiil prepare a stipulation setting the county's new June L7

responsive pleading deadline toi ttre third and fifth complaint causes of action. The stipulatlon wlll also state that the

county,s responsive pleadlng to all other causes of action, which are wrlt of mandate related, is due 30 days after

certlficatlon of the record per CCP 1089'5' Let me know if you dlsagree'

I propose we firm up a June 4 teleconference regardless of the demurrer issue since we need to meet and confer in

advance of our June 6 deadline to file a joint crric statement per local rule 28.H.2, Are you available at 10am on June 4

for a teleconference?

Seena Max Samimi I AttorneY at Law

Jeffer Mangels Butler & Mltchell LLp I JMBM

1900 Avenue ofthe Stars, 7th Floor, Los Angeles, CA 90067

D: (310)78s-5344 | M: (310) 972't3L8 I E:ssamlml@JMBM'com

Regards,

From: Samiml, Seena Max <SXS@JM,BM'com>

Senu Thursday, MaY 23,?:}tg 3:16 PM

Tot Barnes, Jeffrey <Jeffrev.Barnes@veEtUra.org>; Hlnl<s, Matt <MH2@JMBM'COm>; ReZnik' Benjamin M'

<BMR@JMBM.com>; Brower, Nelll <nb4@JMBM'com>

cc: Buehner, charmarne .d.,rr,,.rrr,,".gr"hr rry>; Verdin, Franchesca <Franchesca'Verdin@ventura'or9>

Subject: [External] RE: tvteet and Confer Re COLAB Civll Rights Claim

Jeff

2

.lluitlVI
i::'it'i'l.ril1"i'.
P,1l:j.,! A i'i 1',.f',' | '1

'i-iti'lt {:,: 1t

mmeddn atelYaclickNOTd DOsu lsor not ,expecteitrf okslonks. suspicioconta nsaem ilNo ThisUTICA
todrwfo ar 5 p a m. M arl aFe r@.ve ntu r?. o re.

Dear Jeff,



EXHIBIT 2

Thank you for your email. This certainly gives us a lot to digest and think about'

we want to take this meet and confer process seriously and will need some additional time to research and consider the

issues you raised and discuss the issues with our client. Being that the county's response is due next week, and

considering the intervening holiday, and the fact that there is reasonable possibility that coLAB will choose to file an

amended petltion/complaint in light of at least some of these issues' we suggest the following:

The county and coLAB agree to a 15-day extension pursuant to cRC 3,110(d) (until June t7 ,2orgl for the county to file

its responsive pleading. coLAB will respond in writing to your meet and confer letter by next Friday, May 31' 2019' lf

necessary, we can turitrer meet and confer telephonically.on June 4, zoLg, Please let me know if you agree and' if so'

your availabilitY on June 4'

SS

Best,

Seena Max Samimi I AttorneY at Law

Jeffer Mangels Butler & Mltchell LtP I JMBM

1900 Avenue ofthe Stars, 7th Floor, Los Angeles' CA 90067

D: (310)78s-5344 | M: (310)972-131'8 | E: SSamirni@IMPM'com

This e_mail message and any attachments are confidential and mav be attorney-client privileged. Dissemination, distrlbution or copyinS of this messatse or

attachments without prop€r authorlration 15 strlctly prohibited, ll you are not the intended recipient, please notifY JMEM immediately by t€lephon€ or by e-mail'

antr permanentry derete the originar, and desiroy a* copres, of thrs message and a, attachments. For further informatlon, prease vislt JMgM'com'

From: Ba rnes, Jeffrey <Jeffrev,Barnes@Ventura'org>

Sent: WednesdaY, MaY 22, 2019 10:22 AM

To: Hinks, Matt <MHz@JMBM.gor,n>; samimi, Seena Max <sXS@JMBM'com>; Reznlk, Benjamin M'

<BM R@JMBM.com>; Brower, Neill <nb4@JM BM'com>

ccr Buehner, charmaine .chr.rrain..Buuhniffitur..-orF>; Verdin, Franchesca <Franchesqa-Verdin@ventura'ors>

Subject: Meet and Confer Re COLAB Civil Rights Clalm

Hello Gentlemen:

This message is sent pursuant to cgqe of civil procedure section 430.41, requiring a demuning party to meet

and confer with the party who filed the pr*airg that is sulject to demurrer fbr the purpose of determining

whether an agreeme';.ln u. reached td;;;;ld resolve the objectionsJo be r1is3d in the demurrer' The

county of ventura ('icounu") objects on tt, following grounds to the fifth and third causes of action in

coLAB's petition purporting to asserr;;i;il rights ctii,ir pursuanr to 42 U.S.C. section 1983, and seeking

relatsd declaratory relief:

Regulatory Takings Claim

The regulatory takings claim fails as a matter of law because petitioner lacks stalding, the claim is not ripe' and

insufficient facts are alleged to state the clainr. In order to assert a regulatory takings claim, the plaintiff must

show ownership of the subject property i"*rrrt,, the time the propeiy was ailegedry taken without just

3

Ilwtivl
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EXHIBIT 2
compensation. (Firsl English Evangelical Lutheran church of Glendale v. Los Angeles cty,, cala(1.987) 482

U.S. 304, 315.) petitioner does not allege to own property allegedly taking by enactment of the Ordinance' The

claim is not ripe because it impermissibly seeks a judicial declaration that an unconstitutional taking has

occurred in the abstract. The court cannot logicaliy determine whether the ordinance's regulations have gone

,,too far,, pursuant to penn Central until they-huuri..n applied to a plaintiffs specific property. This "final

decision,, ripeness ,rluir.r*nt is especialty germang to thi ordinanie because its applicability and. regulations

vary widely dependini upon the size and tocition of a parcel, trng an{_ex.act location of proposed development,

and the results 
"f 

*yA;liruui. permitting process. In addition, insuffrcient facts are alleged to state the claim

because the only ordinance provision speJificatty alleged_to constitute a taking - the cwPA compact sighting

provision - at most requires a property o*nrr to outuiiu discretionary permit. However, a public agency's

imposition of a permitting requirement to authorize a use of property does not, in and of itself, constitute a

taking. (Unitei States v."Rivirside Bayview Homes, /rc' (1985) 474 U'S' 121,126'127 ')

Procedural Due Process Claim

The procedural due process claim fails as a matter of law because the county's adoption of the ordinance is a

legislative matter that does not implicate constitutional due process rights. (Samson v. City of Bainbridge Island

(9th cir. 2012)683 i.3d r051, r0a0; Hornv. county of venrura (1979) 24 cat.3d605,612;san Francisco

Tomorrow v. city a cry. of san Fra,ncisco (z}rq) "izt-cul.rpp.4th 49g, s26-527 .) In addition, the argument

that the ordinance,s surface water frutup prouision violates piocedural due process rights is not ripebecause

the claim does not arise from an adjudicati'u. pror.tr, petitioner has not alleged to possess a protected property

interest implicated by the provision, unaurc*re the surface water provision, if and when applied, could not

deprive a property o*""t lf a protect.a ptop.ttY.interest since landwithin a mapped surface 
:v.ater Y*t

merely has the potential to be iubject to a discritionary permitting requirement (i.e., the provision will not, in

*a oiitr.rf, deprive an owner ola protected properfy interest.)

Equal Protection Claim

The equal protection claim fails as a matter of law because the county has articulated a rational basis for the

ordinance, and its constituent overlay -es, 
trt.reby ending the constitutional inquiry undgr tlrg.agplicable

rational basis standard of revie w. (Wal-Mart Storis, Inc. v, City of Turtock (8.D. Cal' 2006) 483 F' Supp'

2d987,1004.)

"Vested Rights" Claim

Although the petition alleges the ordinance violates "vested righ11]]J r-tlt:t no facts whatsoever to describe' let

arone supporr, this claim. (Breneric Ar;';;;. i, city of Dgt uai 1t'ist169 cal.App.4th 166, I 80 r'A plaintiff

seeking recovery under t42 u.s.c.] ,rciion rqg: ritust plead more than constitutional 'buzavords' to suryive

demurrer.,,) petitioner tikes lacks tt*ai"g to assert thii type of claim, and the claim would not be ripe'

Meet and Confer ProPosal

code of civil procedure section 430.4l,subdivision (aX2), requires the parties to meet and confer at least five

days before the date the responsive pleading ir Ju. iri.lc"yw's responsive.pleading to the petition's civil

rights causes oraction is due on rurujl t t,-i6p (i.e.,30 days from the May I date of personal service)' we are

available to meet and confer by telephone any time'today, tomorrow or riioay. Although next Tuesday is only

four days before the county,s responsivepteaaing is dui, we feel it would also be reasonable to meet and

confer on that day, if mor" .onu"ni.* f"ti;;;rii"r rtaonaay is a holiday. Please let me know at your earliest

convenience when you are available to meet and confer by teleconference'

4
Regards,
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF VENTURA

I am aresident of or employed in the County of Ventura, State of California. I am

over the ase of r s'aiii ;oi u i;try io itrJ*iit"titt iction. I am emploved bv the countv of
V";ffi ; iS;;ry; ;j ;i- t-,!ind.' ;da;d ; I; - ounry c ouni e I i'o frr ce, I 00 s outh

vi;ffi i; X"ti;61 i' tC ii si 0, ventura, c a I i forni a e 3 0 0e'

On Augustz,2)2l,I served the within RESPONDENT COLINTY OF

VENTURA'S MEfronaNnurra oF POINTS AND AUTHORITIES IN oPPoSITIoN
To FrRsr AMEljDEo FniriroN FoR wRrr oF MANDATE AND COMPLAINT

eonbpcrenarbiv AND INJLTNCTIVE RELIEF; DECLARATI9N oF
FnaNcHESCA s. vERDIN APPENDED HERETo on:

Beniamin M. Reznick
Seena Max Samimi
Neill Brower
Jeffer Mangels Butler & Mitchell LLP
1900 Avenue of the Stars, 7th Floor
Los Angeles, Califo rnia 90067 -4308

B MR@jmbm. c om; nb 4 @i mb m. c om;

SXS@imbm.com

Michael Robinson-Dorn
Brett Korte
Michelle AvidisYans
Environmental Law Clinic
UC Irvine School of Law
P.O. Box 5479
Irvine, California 926t6-5 47 9

mr o b ins on- d orn@l aw. uc i' e du ;

bkor t e. c I inic @law, uc i. e du

I declare under PenaltY of Ped
foregoing is true and correct.

Ker$, ShaPiro
Matthew D. Hinks
Martin P. Stratte
Jeffer Mangels Butler & Mitchell LLP
Two Embaicadero Center, 5th Floor
San Francisco, California 9411 1 -3 I 1 3

KS 4 @j mbm. c om; MH 2 @i mbm' com;
M2S@jmbm.com

ury under the laws of the State of California that the

Ei..uitA on August 2,202!r at Ventura, California'

tx] by electronic service. Based on a court order, a court rule or.anagreement of the

parties to u.r.pi electronic service,_I electronical!:X.^1:itg*:t*ents from to

the above-;;#; p.tronttl at the electronic address(es) as indicated above'

txl by overnight delivery. I enclosed a true copy o{each of said documents in a sealed

envelope fi;;ilil;ptouia.o uy an overnigltt o.tiu"ry carrier addressed to the

above-nam.a;;;;;;G) as inccited above,aith delivbry F..r pui.6 or provided for.

I placed ttt."Itiu!,0"p.).i. pu.r.ug. fo. colleition pqd o.vg.rnight delivery at an office

;i|ij;"I,;rv t".irbin.,i d.op6ox of the overnight delivery carrier'

txl

J almadge


