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requirement to authorize a use of property does not, in and of itself, constitute a taking.

(United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121, 126-127.) The

cases cited by Petitioner do not hold otherwise.

E. Petitioner Has Forfeited or Waived its Third, Fourth, Fifth and Sixth Causes of

Action

Petitioner has forfeited or waived the following claims asserted in its First

Amended Petition:

. Third cause of action for declaratory relief based on alleged

violations of due process and equal protection, and allegation that the

Project is arbitrary and capricious (FAP, 9 8, 184-205, 247-50);

. Fourth cause of action for writ of mandate and declaratory relief

based on alleged violation of Government Code 65008 for

inconsistency with General Plan (FAP, {1 9,206-26, 251-54);

. Fifth cause of action for writ of mandate and declaratory relief based

on alleged violation of the Williamson Act (FAP, 119, 255-62);

. Sixth cause of action for writ of mandate and declaratory relief based

on alleged violation of SMARA (FAP, 9710, 227-30, 263-70).

Petitioner has failed to mention, let alone develop, any of these claims in its opening brief

and has therefore waived or forfeited them. (Holden, supra, 43 Cal.App.5th at p. 887.)

v
CONCLUSION

Based on the foregoing, Petitioner should be denied all relief, and judgment should

be entered in favor of the County.

Dated: August 2, 2021

TIFFANY N. NORTH
County Counsel, County of Ventura

By Francheaca O. Verden
FRANCHESCA S. VERDIN
Assistant County Counsel

Attorneys for Respondent County of Ventura
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DECLARATION OF FRANCHESCA S. VERDIN

I, Franchesca S. Verdin, declare as follows:

1. Iam an attorney licensed to practice law in the State of California. T am an
Assistant County Counsel with the County of Ventura (*County”), and represent
respondent County in this proceeding. I have personal knowledge of the facts stated
herein and, if called as a witness, I could and would competently testify thereto.

2 Attached as Exhibit A to the County’s Request for Judicial Notice in Support of
its Opposition to Petitioner’s First Amended Petition for Writ of Mandate and Complaint
for Declaratory Relief, is a true and correct copy of Ventura County Fire Protection
District Ordinance No. 30.

3. On May 22, 2019, in accordance with Code of Civil Procedure section 430.41,
Chief Assistant County Counsel Jeffrey E. Barnes sent the electronic mail message
attached as Exhibit 1 hereto to counsel of record for petitioner Ventura County Coalition
of Labor, Agriculture and Business (“Petitioner”) detailing the County’s objections to the
third and fifth causes of action alleged in the original complaint which purported to assert
a civil rights claim pursuant to 42 U.S.C. section 1983, and sought related declaratory
relief. The County informed Petitioner of its intent to demurrer to Petitioner’s civil rights
claim, including Petitioner’s regulatory takings claims, and its reasons therefor. Attached
as Exhibit 1 hereto is a true and correct copy of the electronic mail message dated
May 22, 2019, to Petitioner’s counsel.

4. On May 31, 2019, counsel for Petitioner sent an electronic mail message to the
attorneys of record for the County indicating Petitioner’s intent to file and serve an
amended petition to narrow the issues in dispute. Attached as Exhibit 2 hereto is a true
and correct copy of the electronic mail message from Petitioner’s counsel dated May 31,
2019.

5 Petitioner thereafter amended its Petition eliminating its civil rights claim and

removed all references and allegations asserting a regulatory taking.
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I declare the foregoing is true and correct under penalty of perjury under the laws
of the United States and the State of California. Executed August 2, 2021, in Ventura,

California.

Franchieca S, Verdor
FRANCHESCA S. VERDIN
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EXHIBIT 1

Verdin, Franchesca

=s == e —====
From: Barnes, Jeffrey

Sent: Wednesday, May 22, 2019 10:22 AM

To: Hinks, Matt: Samimi, Seena Max; breznik@jmbm.com; nbrower@jmbm.com

Cc: Buehner, Charmaine; Verdin, Franchesca

Subject: Meet and Confer Re COLAB Civil Rights Claim

Hello Gentlemen:

This message is sent pursuant to Code of Civil Procedure section 430.41, requiring a demurring party to meet
and confer with the party who filed the pleading that is subject to demurrer for the purpose of determining
whether an agreement can be reached that would resolve the objections to be raised in the demurrer. The
County of Ventura (“County”) objects on the following grounds to the fifth and third causes of action in
COLAB?s petition purporting to assert a civil rights claim pursuant to 42 U.S.C. section 1983, and seeking
related declaratory relief:

Regulatory Takings Claim

The regulatory takings claim fails as a matter of law because petitioner lacks standing, the claim is not ripe, and
insufficient facts are alleged to state the claim. In order to assert a regulatory takings claim, the plaintiff must
show ownership of the subject property interest at the time the property was allegedly taken without just
compensation. (First English Evangelical Lutheran Church of Glendale v. Los Angeles Cty., Cal. (1987) 482
U.S. 304, 315.) Petitioner does not allege to own property allegedly taking by enactment of the Ordinance. The
claim is not ripe because it impermissibly seeks a judicial declaration that an unconstitutional taking has
occurred in the abstract. The court cannot logically determine whether the Ordinance’s regulations have gone
“too far” pursuant to Penn Central until they have been applied to a plaintiff’s specific property. This “final
decision” ripeness requirement is especially germane to the Ordinance because its applicability and regulations
vary widely depending upon the size and location of a parcel, type and exact location of proposed development,
and the results of any applicable permitting process. In addition, insufficient facts are alleged to state the claim
because the only Ordinance provision specifically alleged to constitute a taking — the CWPA compact sighting
provision — at most requires a property owner (o obtain a discretionary permit. However, a public agency’s
imposition of a permitting requirement to authorize a use of property does not, in and of itself, constitute a
taking. (United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S, 121, 126-127.)

Procedural Due Process Claim

The procedural due process claim fails as a matter of law because the County’s adoption of the Ordinance is a
legislative matter that does not implicate constitutional due process rights. (Samson v. City of Bainbridge Island
(9th Cir. 2012) 683 F.3d 1051, 1060; Horn v. County of Ventura (1979) 24 Cal.3d 605, 612; San Francisco
Tomorrow v, City & Cty. of San Francisco (2014) 228 Cal.App.4th 498, 526-527.) In addition, the argument
that the Ordinance’s surface water feature provision violates procedural due process rights is not ripe because
the claim does not arise from an adjudicative process, petitioner has not alleged to possess a protected property
interest implicated by the provision, and because the surface water provision, if and when applied, could not
deprive a property owner of a protected property interest since land within a mapped surface water feature
merely has the potential to be subject to a discretionary permitting requirement (i.e., the provision will not, in
and of itself, deprive an owner of a protected property interest.)

Equal Protection Claim
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The equal protection claim fails as a matter of law because the County has articulated a rational basis for the
Ordinance, and its constituent overlay zones, thereby ending the constitutional inquiry under the applicable
rational basis standard of review. (Wal-Mart Stores, Inc. v. City of Turlock (E.D. Cal. 2006) 483 F. Supp.
2d 987, 1004.)

“Vested Rights” Claim

Although the petition alleges the Ordinance violates “vested rights,” it states no facts whatsoever to describe, let
alone support, this claim. (Breneric Assocs. v. City of Del Mar (1998) 69 Cal.App.4th 166, 180 ["A plaintiff
seeking recovery under [42 U.S.C.] section 1983 must plead more than constitutional ‘buzzwords’ to survive
demurrer.”) Petitioner likes lacks standing to assert this type of claim, and the claim would not be ripe.

Meet and Confer Proposal

Code of Civil Procedure section 430.41, subdivision (a)(2), requires the parties to meet and confer at least five
days before the date the responsive pleading is due. The County’s responsive pleading to the petition’s civil
rights causes of action is due on May 31, 2019 (i.e., 30 days from the May 1 date of personal service), We are
available to meet and confer by telephone any time today, tomorrow or Friday. Although next Tuesday is only
four days before the County’s responsive pleading is due, we feel it would also be reasonable to meet and
confer on that day, if more convenient for you, since Monday is a holiday. Please let me know at your earliest
convenience when you are available to meet and confer by teleconference.

Regards,
Jeff
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Verdin, Franchesca

From: Samimi, Seena Max <SXS@JMBM.com>

Sent: Friday, May 31,2019 11:25 AM

To: Barnes, Jeffrey; Hinks, Matt; Reznik, Benjamin M.; Brower, Neill
Cc: Buehner, Charmaine; Verdin, Franchesca

Subject: [External] RE: Meet and Confer Re COLAB Civil Rights Claim

CAUTION: This email contains links. If it looks suspicious or is not expected, DO NOT click and immediately
forward to Spam.Manager@ventura.org.

Dear Jeff,

While we disagree with certain of the issues you raise below, CoLAB intends to flle and serve an amended petition that
will narrow the issues in dispute at the pleading stage. We believe that it makes most sense to do so after the June 11,

2019 CMC, so that we have the benefit of understanding how the judge intends to deal with the non-writ causes of
action. We propose June 21 (10 days after the CMC) as the date by which CoLAB will file its amended petition.

Best,
Ss

Seena Max Samiml | Attorney at Law

Jeffer Mangels Butler & Mitchell LLP | JIMBM

1900 Avenue of the Stars, 7th Floor, Los Angeles, CA 90067

D: (310) 785-5344 | M: {310) 972-1318 | E SSamimi@IMBM.com

T b O

This e-mail message and any attachments are confidential and may be attorney-client privileged. Dissemination, distribution or copylng of this message or
attachments without proper authorization is strictly prohibited. If you are not the intended reciplent, please notify IMBM Immediately by telephone or by g-mal,
and permanently delete the original, and destroy all coples, of this message and all attachments. For further information, please visit JMBM.com.

From: Samimi, Seena Max
Sent: Thursday, May 23,2019 5:23 PM
To: Barnes, Jeffrey <Jeffrey.Barnes@ventura.org=; Hinks, Matt <MH2@JMBM.com>; Reznik, Benjamin M.

<BMR@JMBM.com>; Brower, Neill <nb4@)MBM.com>
Cc: Buehner, Charmaine <Charmaine.Buehner@ventura.org>; Verdin, Franchesca <Franchesca.Verdin@ventura.org>
Subject: RE: Meet and Confer Re COLAB Civil Rights Claim

Thanks Jeff. That sounds good. Please circulate a stipulation for our review.

Also, June 4 at 10:00 a.m. works. Please let me know if you will circulate a dial-in, or if | should do so.

1



EXHIBIT 2
Best,
sS

Seena Max Samimi | Attorney at Law

Jeffer Mangels Butler & Mitchell LLP | JMBM

1900 Avenue of the Stars, 7th Floor, Los Angeles, CA 90067

D: (310) 785-5344 | M: (310) 972-1318 | E: SSamiml@JMBM.com

IBM P

This e-mall message and any attachments are confidential and may be attorney-client privileged, Dissemination, distribution or copying of this message or
attachments without proper authorization is strictly prohibited. If you are not the intended reciplent, please notify JMBM Immediately by telephone or by e-mail,
and permanently delete the orlginal, and destroy all copies, of this message and all attachments. For further information, please visit JMBM.com.

From: Barnes, Jeffrey <Jeffrey.Barnes@ventura.org>

Sent: Thursday, May 23, 2019 4:57 PM

To: Samimi, Seena Max <SXS@JMBM.com>; Hinks, Matt <MH2@JMBM.com>; Reznik, Benjamin M.
<BMR@JMBM.com>; Brower, Neill <nb4@IMBM.com>

Cc: Buehner, Charmaine <Charmaine.Buehner@ventura.org=; Verdin, Franchesca <Franchesca. Verdin@ventura.org>
Subject: RE: Meet and Confer Re COLAB Civil Rights Claim

Hello Seena:

Thanks for your response. Your plan sounds reasonable. We will prepare a stipulation setting the County’s new June 17
responsive pleading deadline for the third and fifth complaint causes of action. The stipulation will also state that the
county’s responsive pleading to all other causes of action, which are writ of mandate related, is due 30 days after
certification of the record per CCP 1089.5. Let me know if you disagree.

| propose we firm up a June 4 teleconference regardless of the demurrer issue since we need to meet and confer in
advance of our June 6 deadline to file a joint CMC statement per local rule 28.H.2. Are you available at 10am on June 4

for a teleconference?

Regards,
Jeff

From: Samimi, Seena Max <SXS@JMBM.com>

Sent; Thursday, May 23, 2019 3:16 PM

To: Barnes, Jeffrey <Jeffrey.Barnes@ventura.org>; Hinks, Matt <MH2 @JMBM.com>; Reznik, Benjamin M.
<BMR@JMBM.com>; Brower, Neill <nh4@IMBM.com>

Cc: Buehner, Charmaine <Cha rmaine.Buehner@ventura.org>; Verdin, Franchesca <Franchesca.Verdin@ventura.org>
Subject: [External] RE: Meet and Confer Re COLAB Civil Rights Claim

CAUTION: This email contains links. If it looks suspicious or is not expected, DO NOT click and immediately
forward to Spam.Manager@ventura.org.

Dear Jeff,
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Thank you for your email. This certainly gives us a lot to digest and think about.

We want to take this meet and confer process seriously and will need some additional time to research and consider the
issues you raised and discuss the issues with our client. Being that the County’s response is due next week, and
considering the intervening holiday, and the fact that there is reasonable possibility that CoLAB wilt choose to file an
amended petition/complaint in light of at least some of these issues, we suggest the following:

The County and CoLAB agree to a 15-day extension pursuant to CRC 3.110(d) (until June 17, 2019) for the County to file
its responsive pleading. CoLAB will respond in writing to your meet and confer letter by next Friday, May 31, 2019, If
necessary, we can further meet and confer telephonically.on June 4, 2019. Please let me know if you agree and, if so,
your availability on June 4.

Best,
sS

Seena Max Samimi | Attorney at Law

Jeffer Mangels Butler & Mitchell LLP | JIMBM

1900 Avenue of the Stars, 7th Floor, Los Angeles, CA 90067

D: (310) 785-5344 | M: (310) 972-1318 | E: SSamimi@JMBM.com

ETO . O

This e-mail message and any attachments are confidential and may be attorney-client privileged. Dissemination, distrlbution or copying of this message or
attachments without proper authorization Is strictly prohibited. If you are not the intended recipient, please notify IMBM immediately by telephone or by e-mail,
and permanently delete the original, and destroy all copies, of this message and all attachments. For further information, please visit JMBM.com.

From: Barnes, Jeffrey <Jeffrey.Barnes@ventura.org>

sent: Wednesday, May 22, 2019 10:22 AM

To: Hinks, Matt <MH2@JMBM.com>; Samimi, Seena Max <SXS@IMBM.com>; Reznlk, Benjamin M.
<BMR@JMBM.com>; Brower, Neill <nb4@JMBM.com>

Cc: Buehner, Charmaine <Cha rmaine.Bughner@ventura.org>; Verdin, Franchesca <Franchesca.Verdin@ventura.org>
Subject: Meet and Confer Re COLAB Civil Rights Claim

Hello Gentlemen:

This message is sent pursuant to Code of Civil Procedure section 430.41, requiring a demurring party to meet
and confer with the party who filed the pleading that is subject to demurrer for the purpose of determining
whether an agreement can be reached that would resolve the objections to be raised in the demurrer. The
County of Ventura (“County”) objects on the following grounds to the fifth and third causes of action in
COLAB’s petition purporting to assert a civil rights claim pursuant to 42 U.S.C. section 1983, and seeking
related declaratory relief:

Regulatory Takings Claim

The regulatory takings claim fails as a matter of law because petitioner lacks standing, the claim is not ripe, and
insufficient facts are alleged to state the claim. In order to assert a regulatory takings claim, the plaintiff must
show ownership of the subject property interest at the time the property was allegedly taken without just

3



EXHIBIT 2
compensation. (First English Evangelical Lutheran Church of Glendale v. Los Angeles Cty., Cal. (1987) 482
U.S. 304, 315.) Petitioner does not allege to own property allegedly taking by enactment of the Ordinance. The
claim is not ripe because it impermissibly seeks a judicial declaration that an unconstitutional taking has
occurred in the abstract, The court cannot logically determine whether the Ordinance’s regulations have gone
“too far” pursuant to Penn Central until they have been applied to a plaintiff’s specific property. This “final
decision” ripeness requirement is especially germane to the Ordinance because its applicability and regulations
vary widely depending upon the size and location of a parcel, type and exact location of proposed development,
and the results of any applicable permitting process. In addition, insufficient facts are alleged to state the claim
because the only Ordinance provision specifically alleged to constitute a taking — the CWPA compact sighting
provision — at most requires a property owner to obtain a discretionary permit. However, a public agency’s
imposition of a permitting requirement to authorize a use of property does not, in and of itself, constitute a
taking. (United States v. Riverside Bayview Homes, Inc. (1985) 474 U.S. 121, 126-127.)

Procedural Due Process Claim

The procedural due process claim fails as a matter of law because the County’s adoption of the Ordinance is a
legislative matter that does not implicate constitutional due process rights. (Samson v. City of Bainbridge Island
(9th Cir. 2012) 683 F.3d 1051, 1060; Horn v. County of Ventura (1979) 24 Cal.3d 605, 612; San Francisco
Tomorrow v. City & Cty. of San Francisco (2014) 228 Cal.App.4th 498, 526-527.) In addition, the argument
that the Ordinance’s surface water feature provision violates procedural due process rights is not ripe because
the claim does not arise from an adjudicative process, petitioner has not alleged to possess a protected property
interest implicated by the provision, and because the surface water provision, if and when applied, could not
deprive a property owner of a protected property interest since land within a mapped surface water feature
merely has the potential to be subject to a discretionary permitting requirement (i.e., the provision will not, in
and of itself, deprive an owner of a protected property interest.)

Equal Protection Claim

The equal protection claim fails as a matter of law because the County has articulated a rational basis for the
Ordinance, and its constituent overlay zones, thereby ending the constitutional inquiry under the applicable
rational basis standard of review. (Wal-Mart Stores, Inc. v. City of Turlock (E.D. Cal. 2006) 483 F. Supp.
2d 987, 1004.)

“Vested Rights” Claim

Although the petition alleges the Ordinance violates “vested rights,” it states no facts whatsoever to describe, let
alone support, this claim. (Breneric Assocs. v. City of Del Mar (1998) 69 Cal.App.4th 166, 180 [“A plaintiff
seeking recovery under [42 U.S.C.] section 1983 must plead more than constitutional ‘buzzwords’ to survive
demurrer.”) Petitioner likes lacks standing to assert this type of claim, and the claim would not be ripe.

Meet and Confer Proposal

Code of Civil Procedure section 430.41, subdivision (a)(2), requires the parties to meet and confer at least five
days before the date the responsive pleading is due. The County’s responsive pleading to the petition’s civil
rights causes of action is due on May 31, 2019 (i.e., 30 days from the May 1 date of personal service). We are
available to meet and confer by telephone any time today, tomorrow or Friday. Although next Tuesday is only
four days before the County’s responsive pleading is due, we feel it would also be reasonable to meet and
confer on that day, if more convenient for you, since Monday is a holiday. Please let me know at your earliest
convenience when you are available to meet and confer by teleconference.

Regards,
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF VENTURA

[ am a resident of or employed in the County of Ventura, State of California. 1 am
over the age of 18 and not a party to the within action. I am employed by the County of
Ventura (County) and my business address is County Counsel’s Of)f'lce, 500 South
Victoria Avenue. L/C #1830, Ventura, California 93009,

On August 2, 2021, I served the within RESPONDENT COUNTY OF
VENTURA'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION
TO FIRST AMENDED PETITION FOR WRIT OF MANDATE AND COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF; DECLARATION OF
FRANCHESCA S. VERDIN APPENDED HERETO on:

Benjamin M. Reznick Kerry Shapiro

Seena Max Samimi Matthew D. Hinks

Neill Brower Martin P. Stratte

Jeffer Mangels Butler & Mitchell LLP Jeffer Mangels Butler & Mitchell LLP
1900 Avenue of the Stars, 7th Floor Two Embarcadero Center, 5th Floor
Los Angeles, California 90067-4308 San Francisco, California 94111-3813
BMR@jmbm.com; nb4@jmbm.com; KS4@jmbm.com, MH2@jmbm.com;
SXS@jmbm.com M2S@jmbm.com

Michael Robinson-Dorn

Brett Korte

Michelle Avidisyans
Environmental Law Clinic
UC Irvine School of Law

P.O. Box 5479

Irvine, California 92616-5479
mrobinson-dorn@law.uci.edu;
bkorte.clinic@law.uci.edu

[X] by electronic service. Based on a court order, a court rule or an agreement of the
parties to accept electronic service, I electronically served said documents from to
the above-named person(s) at the electronic address(es) as indicated above.

[X] by overnight delivery. I enclosed a true copy of each of said documents in a sealed
envelope or package provided by an overnight delivery carrier addressed to the
above-named person(s) as indicated above, with delivery fees paid or provided for.
[ placed the envelope or package for collection and overnight delivery at an office
or a regularly maintained drop box of the overnight delivery carrier.

[X] I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on August 2, 2021, at Ventura, California.
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